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Unitrii States (four! of Appeals 

For the District of Columbia Circuit 


Tina Marranzano, Appellant 
vs. 

The Riggs National Bank of Washington, D. C., et al., 

Appellees. 


Appeal From the United States District Court for the 

District of Columbia 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal by Tina Marranzano, plaintiff below, 
from a judgment of the United States District Court for 
the District of Columbia in favor of the defendants below. 
That court had jurisdiction of the controversy by reason 
of the provisions of the District of Columbia Code (1940) 
Tit. 11 § 301; Title 28 U. S. C. § 88. 

The jurisdiction of this court is based on District of 
Columbia Code (1940) Tit. 17, §101, Title 28 XT. S. C.' 
§ 1291. 
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STATEMENT OF CASE 

The appellant filed a complaint alleging, in substance, 
as follows. She is a resident of the District of Columbia. 
The appellee Riggs National Bank of Washington, D. C., 
was collector of the Estate of Eleanor Patterson, deceased, 
from August 2, 1948, to February 9, 1949, and is sued in 
its capacity as Collector. The appellees Shelton, Waldrop 
and Brooks were appointed executors of the Estate of 
Eleanor Patterson on February 9, 1949, and are sued as 
executors. Eleanor Patterson had for a number of years 
owned a daily newspaper in the District of Columbia 
known as the Times-Herald. She died testate on July 24, 
1948. Her will provided that her executors shall continue 
the business and publication of the Times-Herald news¬ 
paper for a period not to exceed three years. 

On February 5, 1948, Eleanor Patterson had entered into 
a collective bargaining agreement with the Washington 
Newspaper Guild, a labor organization, concerning certain 
of her editorial employees including the plaintiff, for whom 
it was collective bargaining agent. Article VI of this 
agreement provides, inter alia, that there shall be no dis¬ 
charges except for good and sufficient cause; and that an 
employee with more than six consecutive months of service 
who is discharged for any reason other than wilful neglect 
of duty or gross misconduct, shall receive severance pay 
in the amount of one week’s salary for each six months 
of continuous employment beginning not more than fifteen 
years prior to the date of his discharge. Article VI also 
provides that upon discharge, or notice thereof, an em¬ 
ployee may apply to the Guild’s Standing Committee so 
that the latter may confer with the Times-Herald on the 
case. The article then states, “If, upon conference, a dis¬ 
charge is found by mutual agreement not to have been 
based on good and sufficient cause, the Times-Herald shall 
restore the discharged employee to his position, with full 
pay for the period from date of discharge to date of 
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reinstatement and with service record unimpaired.” (App. 
4A, 18A, 19 A) 

The appellant was employed by the Times-Herald for 
about eleven years prior to the death of Eleanor Patter¬ 
son, and also thereafter, until October 27, 1948. On that 
date, she alleges, she was discharged, without prior notice 
by the appellees; the discharge was wrongful, without good 
and sufficient cause, and in violation of the collective bar ■ 
gaining agreement. The Standing Committee sought tCf 
get her reinstated, but the appellees wrongfully refusecj. 
to reinstate her. (App. 5A) 

The appellant’s complaint demands $10,000 from the 
appellees for injuries suffered as a result of her wrong¬ 
ful discharge; that the appellees be ordered to reinstate 
the appellant to her position on the Times-Herald; and 
that the court grant such other and further relief as the 
court deems proper. (App. 5A, 6A) 

The appellees filed a motion to dismiss the complaint 
on the ground that it failed to state a claim against them 
upon which relief can be granted. 

The court below dismissed the complaint on the ground! 
that the collective bargaining agreement grants no right 
of suit to the appellant, and that the agreement does not 
restrict the right of the appellees to discharge their 
employees. 

Subsequent to entry of the judgment in this case in the 
court below, the appellees Shelton, Waldrop and Brooks 
negotiated a sale of the Times-Herald newspaper to other 
parties. Consequently, the appellant herewith abandons 
her request that she be reinstated to her former position, 
and limits her claim for relief to the damages to which 
she is entitled. 


I 




4 


STATEMENT OF POINTS 

1. The court erred in holding that the collective bar¬ 
gaining agreement herein does not restrict the right of 
the appellees to discharge the employees covered thereby. 

2. The court erred in holding that the collective bar¬ 
gaining agreement herein grants the appellant no right 
of suit. 


SUMMARY OF ARGUMENT 

The agreement between the Washington Newspaper 
Guild, which was the appellant’s collective bargaining 
agent, and the Times-Herald effectively restricted the 
latter’s right to discharge employees covered by the agree¬ 
ment. There are three conditions in the agreement with 
reference to discharge, namely, that there shall be no dis¬ 
charges without just and sufficient cause; employees dis¬ 
charged for good and sufficient cause other than wilful 
neglect or gross misconduct are entitled to severance pay; 
those discharged for wilful neglect or gross misconduct 
are entitled neither to reinstatement nor severance pay. 
This is the reasonable construction of the agreement with 
reference to discharges. 

An agreement must be interpreted so as to give a mean¬ 
ing to all provisions which reconciles and gives effect to 
all of them. By interpreting the grievance procedure to 
mean that an employee may be deemed wrongfully dis¬ 
charged only if the union and the employer both agree 
he was wrongfully discharged, the lower court ignored 
the intent of the parties as revealed in other parts of 
the agreement, and reduced the agreement to a nullity so 
far as discharges were concerned. 

The intimation of the lower court that an individual em¬ 
ployee does not have a right of suit under a collective 
bargaining agreement is contrary to the great weight 
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of authority. Although the decided cases vary on tile 
question of whether the employee obtains his rights cjn 
the theory of usage, agency or third party beneficiary, 
the result now is almost universally the same — namely, 
that the individual employee does have a right of suit 
against his employer for damages for breach of the col¬ 
lective agreement. 

On a motion to dismiss, the appellant’s allegations that 
she was discharged without just and sufficient cause in 
violation of the agreement must be accepted as true. Her 
complaint therefore does state a cause of action to which 
the appellees are answerable in damages. 

ARGUMENT 

1. The Collective Bargaining Agreement Herein Effec¬ 
tively Restricts the Right of the Appellees to Discharge 
the Employees Covered Thereby. 

The court below held that the collective bargaining 

O jO 

agreement on which this suit is based gives appellant no 
remedy. The reasoning which produced this result is not 
spelled out clearly, but is apparently as follows. Article 
VI, Paragraph (G)(2) of the agreement (App. 4A, ISA) 
provides that a discharged employee may apply to the 
Guild’s Standing Committee to take his case up with 
the Times-Herald; if upon conference, a discharge is 
found by mutual agreement not to have been based on 
good and sufficient cause, the Times-Herald must reinstate 
the employee. In its opinion, the court emphasized the 
words mutual agreement. It appears that the court inter¬ 
preted the contract to mean that a discharge is wrongful 
only if the employer agreed that it was wrongful. The 
court thereupon concluded that “Neither does the agree¬ 
ment here restrict the right of the defendants to (dis¬ 
charge its employees) ” 
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But this conclusion flatly contradicts a provision which 
the court below quoted and then ignored. Article VI, 
Paragraph (G)(1) (App. 4A, 18A) specifically declares 
that “There shall be no discharges except for good and 
sufficient cause”. That is an express limitation on the 
right to discharge, and obviously interferes with the em¬ 
ployers normal privileges in this regard. In order to 
implement this provision the parties to the contract pro¬ 
vided a mechanism for discussing discharges alleged to 
be wrongful. This procedure looks to the amicable adjust¬ 
ment of grievances by agreement. Where arbitration is 
not provided for, as is the case here, the only possible 
way that a dispute can be settled, if it is to be settled at 
all under the contract, is by agreement. To say that this 
means that if the employer insists that the discharge was 
proper, his word is final and conclusive of the question 
as to w’hether there has been a breach of contract, is a 
complete negation of the contract. It renders utterly 
pointless the provision that there shall be no discharges 
except for just and sufficient cause. 

A contract must be interpreted so as to give reasonable 
meaning and application to all its provisions; even where 
two provisions of an agreement appear to be repugnant, 
they should be reconciled on the basis of this principle. 
The writing must be construed as a whole and all its 
provisions read together. Roper et al v. Capital View 
Realty Co., 71 App. D. C. 105; 107 F. 2d 833. E. I. Dupont 
DeNemours and Co. v. Claiborne-Reno Co., 64 F. 2d 224, 
227 and cases cited therein; 3 Williston on Contracts, Rev. 
Ed. $ 618. 

The clear intent of the parties was to provide job se¬ 
curity, so far as possible. The essential provision in this 
regard is that discharges may be made only for just and 
sufficient cause. The grievance procedure provides a 
method for discussing discharges alleged to be wrongful, 
in the hope of settling the disputes amicably. But this 
procedure is not reasonably to be construed as a modifica¬ 
tion of the substantive provision against discharges with- 



out just and sufficient cause. If there is no settlement 
by this means, then the parties are left to resort to anjp 
other means of settlement, including legal action. In other 
words it is clearly not the intention of the parties that 
their rights are reduced by the existence of the grievance 
procedure. 

Furthermore, the court below apparently made its de¬ 
cision on the assumption that if the appellees are not 
obliged to reinstate the appellant they have no obliga¬ 
tion at all. That is clearly not correct. The complaint 
clearly sets out that the contract provides, Article VI, 
Paragraph (C) (App. 4A, 18A) that when an employee 
is discharged for any reason other than wilful neglect of 
duty or gross misconduct, he shall be paid severance pay 
according to the schedule therein provided. Beading thi^ 
clause in conjunction with the clauses noted above, it is 
apparent that the following limitations exist on the ap¬ 
pellees’ right to discharge: (1) there may be no dis¬ 
charge without just and sufficient cause; (2) where thfe 
cause of discharge is wilful neglect of duty or gross mis¬ 
conduct the employee is entitled neither to severance pay 
nor reinstatement; (3) if the discharge is for just ani 
sufficient cause other than wilful neglect of duty or gros$ 
misconduct, the employee is entitled to severance pay. 
This construction permits all provisions of the contract 
with reference to discharge to be given effect, and is 
clearly a reasonable interpretation. 

It is to be noted that Article VI, Paragraph (G)(2), 
with its reference to “mutual agreement” applies onli 
to the conditions surrounding reinstatement. It has nc}> 
reference to the payment of severance pay. The obliga¬ 
tion to pay severance pay on the basis of the length o1 ? 
service rendered, where the discharge is not for wilfu 
neglect of duty or gross misconduct, is unconditional. 

Furthermore, Article XI of the contract (App. 4A, 5A* 
23A) sets forth the procedure for handling cdl grievances 
Nothing is said therein about “mutual agreement”. It is 
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evident that the purpose of Article VI, Paragraph (G)(2), 
which covers only discharge grievances, is to determine 
specifically the rights of an employee who is reinstated; 
namely, that he shall get full back pay and shall not suffer 
any impairment of his service record. 

The appellant has alleged wrongful discharge in viola¬ 
tion of a contract which was made for her benefit, among 
others. On a motion to dismiss, allegations of fact in 
the complaint must be accepted as true: Red Canyon 
Sheep Co. v. lakes, 69 App. D. C. 27, 98 F. 2d 309; Barnett 
v. Hines , 70 App. D. C. 217, 105 F. 2d 96; Realty Invest¬ 
ment and Securities Corp., 71 App. D. C. 213; 109 F. 2d 
456. 

Consequently the appellant has stated a cause of action 
which entitles her to relief in damages. Even if the 
court should find, on trial, that there was good and suf¬ 
ficient cause of the plaintiff’s discharge, the court may 
nevertheless grant relief to the extent of the severance 
pay due her if it finds that the discharge was not based 
on wilful neglect of duty or gross misconduct. 

II. An Individual Employee May Sue to Enforce a Col¬ 
lective Bargaining Agreement Entered Into Between His 
Employer and His Collective Bargaining Agent. 

The opinion of the court below intimates, in an oblique 
fashion, that perhaps the appellant did not have the right 
to bring suit in her own name (App. 8A). If the court 
did intend so to hold, its ruling is erroneous. 

The great majority of courts which have considered 
the question hold that an individual employee may bring 
suit in his own name against an employer for violation of 
a collective bargaining agreement: Moore v. Illinois Cen¬ 
tral Railway Co., 312 U. S. 630, reversing 112 F. 2d 957 
on another issue, and affirming 24 F. Supp. 731; Gatliff 
Coal Co. v. Cox, 142 F. 2d 876; Yazoo v. M. V. R. Co. v. 
Webb, 64 F. 2d 902; Rentschler v. Missouri Pacific Rail- 
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way Co., 126 Neb. 493; 253 N. W. 694, containing extensile 
review of authorities; Schlenk v. Lehigh Valley Railroad 
Co., 74 F. Supp. 569; Novosk v. Central West Moipr 
Stages, 323 Ill. App. 544, 56 NE 2d 318; 2 WUliston jm 
Contracts, Rev. Ed. §379 A; 1 Teller—Labor Disputes afid 
Collective Bargaining, §§ 165-168. 


The decisions allowing recovery by individuals are based 
on various theories. Some rest on the theory that i a 
usage is created by the collective agreement, on the basjis 
of which individuals obtain or continue their employment 
(Yazoo v. M. V. R. Co. v. Webb, supra; Rentlschler v. 
Missouri Pacific Railway Co., supra; Cf. J. I. Case Co. v. 
National Labor Relations Board, 321 U. S. 322, 334-336). 
Others rest on the theories that the union acts as the 
employee’s agent, or that the employee is a third parity 
beneficiary ( Moore v. Illinois Central Railwanj Co., suprh; 
Novosk v. Central West Motor Stages, supra). Whatever 
the theory, it is clear that, as Teller declares in his authori¬ 
tative work, supra, page 497, 

“The great weight of authority holds that individual 
employees obtain rights, in the absence of a stipula¬ 
tion in the agreement to the contrary, which they can 
enforce individually. Sometimes employees obtain 
vindication of their rights through an action for darii- 
ages by the union. More often, however, the indi¬ 
vidual employee sues without record aid of the union, 
either to obtain damages, or to secure specific re¬ 
lief . . .” 


There are no previous decisions on this problem in thp 
District. There is certainly no precedent in this District 
barring relief to the appellant. Third party beneficiary 
contracts have long been enforceable in this jurisdiction 
bv the beneficiary: Glenn v. Bwsey, 5 Mackey (16 D. Ci) 
233. 


In the opinion of the court below, a reference is made 
to the statement of the Supreme Court in Texas and N. 0. 
R. Co. v. Railway Clerks, 281 U. S. 548,571, that “The Raijl- 
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way Labor Act of 1926 does not interfere with its normal 
exercise of the right of the carrier to select its employees 
or to discharge them”. (Emphasis supplied by the court 
below). The appositeness of this quotation is not ap¬ 
parent. The statement quoted had reference to a situa¬ 
tion where no contract existed to restrict the employer’s 
prerogatives. But where a collective agreement exists, 
the situation is quite different. In J. I. Case Co. v. Na¬ 
tional Labor Relations Board, 321 U. S. 332, 335, the 
court declared, 

“After the collective trade agreement is made the 
individuals who shall benefit by it are identified by 
individual hirings. The employer, except as restricted 
by the collective agreement itself and except that he 
must engage in no unfair labor practice or discrimina¬ 
tion, is free to select those he will employ or dis¬ 
charge. ’ ’ (Emphasis supplied) 

In the case at bar, the appellees were limited in their 
right to discharge by the explicit provision that there 
could be no discharges except for just and sufficient 
cause. That agreement has been breached by the ap¬ 
pellees, and the appellant is entitled to sue for the dam¬ 
ages she has suffered by the wrongful discharge: Moore 
v. Illinois Central Railroad Co., supra, RentscJder v. 
Missouri Pacific Railway Co., supra, Schlenk v. Lehigh 
Valley Railroad Co., supra, Cross Mt. Coal Co. v. Ault, 
157 Tenn. 461 9 S. W. 2d 692, Johnson v. American Rail¬ 
way Express Co., 161 S. E. 473 (S. C.). 

CONCLUSION 

It is submitted that the judgment of the court below, 
dismissing the complaint, should be reversed. 

Benjamin C. Sigal 
1025 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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1 Filed Mar 25 1949 Harry M. Hull, Clerk 

Civil Action No. 1230-49 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Tina Marranzano, 1372 Taylor St., N. W., 
Washington, D. C., Plaintiff, 
v. 

The Riggs National Bank of Washington, D. C., Collector 
of the Estate of Eleanor Patterson, Deceased, 

1503 Pennsylvania Avenue, N. W., 
Washington, D. C., 
and 

Wm. C. Shelton, Executor of the Estate of Eleanor 

Patterson, Deceased, 

1317 H St., N. W., 

Washington, D. C., 
and 

Frank C. Waldrop, Executor of the Estate of Eleanor 

Patterson, Deceased, 

1317 H St., N. W., 

Washington, D. C. 
and 

Joseph W. Brooks, Executor of the Estate of Eleanor 

Patterson, Deceased, 

1317 H St., N. W., 

Washington, D. C., 

Defendants 


Complaint 

1 . The amount of plaintiff’s claim is in excess of $3,000 
besides interest and costs, and is, therefore, in the juris¬ 
diction of this Court. 

2. The plaintiff, Tina Marranzano, is a resident and 
citizen of the District of Columbia. 

2 3. Eleanor Patterson, deceased, died testate on 

July 24,1948. For a number of years prior thereto 
she was the owner of a daily newspaper in the District 
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of Columbia known as the Times-Herald. Said decedent 
left her last will and testament dated June 21, 1946, whi<jh 
was duly admitted to probate and recorded as a will of 
both real and personal property in the United States 
District Court for the District of Columbia on Februaijy 
9, 1949. 

4. The defendant Riggs National Bank of Washington, 
D. C., is a banking corporation doing business in the Dis¬ 
trict of Columbia. On August 2, 1948, said defendant was 
duly appointed Collector of the Estate of Eleanor Patter¬ 
son, deceased, and was on the same date authorized and 
directed to continue to conduct the newspaper business of 
the decedent known as the Times-Herald, in the City of 
Washington, District of Columbia, and continued actively 
in that capacity until February 9, 1949. Said defendant 
is sued in its capacity as Collector. 

5. Defendant Wm. C. Shelton was duly appointed exec¬ 
utor of the Estate of Eleanor Patterson, deceased, on Feb¬ 
ruary 9, 1949, and is sued herein as such. The defendant 
Frank C. Waldrop was duly appointed executor of thle 
Estate of Eleanor Patterson, deceased, on February 
1949, and is sued herein as such. The defendant Joseph 
W. Brooks was duly appointed executor of the Estatje 
of Eleanor Patterson, deceased, on February 9, 1949, anji 
is sued herein as such. 

6 . The will of said decedent provides that the executorjs 
of her will shall continue the business and publication qf 
the said Times-Herald newspaper for a period not to ex¬ 
ceed three years. 

7. On or about the 5th day of February 1948, the de¬ 
ceased, Eleanor Patterson, owner of the Times-Heral^. 
newspaper, entered into a collective bargaining agreement 
with the Washington Newspaper Guild, a labor organiza¬ 
tion, concerning certain of her editorial employees, includ¬ 
ing the plaintiff, for whom it was collective bargain- 

3 ing agent. A copy of said agreement is attache^ 
hereto, made part hereof, and marked Exhibit “AM. 
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8. Article VI of said agreement provides, in part, as 
follows: 

“Paragraph (C): When an employee who has served 
the Times-Herald more than six (6) consecutive months 
in his latest period of employment is discharged for any 
reason other than willful neglect of duty or gross miscon¬ 
duct, he shall be paid in addition to all other amounts due 
him, one (1) week’s salary for each six (6) months, and 
major fraction thereof, of his latest period of continuous 
employment beginning not more than fifteen (15) years 
prior to the effective date of his discharge. 

“Paragraph (E): In all cases, severance pay shall be 
computed on the basis of the highest regular weekly salary 
received by the employee during the two (2) years next 
preceding the termination of his service. 

“Paragraph (G): SECURITY 

(1) No employee shall be discharged as a result of 
the execution of this Agreement. There shall be no dis¬ 
charge except for good and sufficient cause. 

(2) Two (2) weeks’ notice in advance of discharge 
shall be given to employees of six months or more of con¬ 
tinuous service except in cases of discharge for willful ne¬ 
glect of duty or gross miconduct. Any employee upon 
receipt of notice of discharge, or upon discharge where no 
notice is given, may apply to the Standing Committee so 
that the Committee may confer with the Times-Herald in 
the case. If, upon conference, a discharge is found by 
mutual agreement not to have been based on good and suf¬ 
ficient cause, the Times-Herald shall restore the dis¬ 
charged employee to his position, with full pay for the 
period from date of discharge to date of reinstatement 
and with service record unimpaired. Conferences regard¬ 
ing any discharge shall proceed with due diligence and 
shall be concluded within ninety (90) days after notice of 
discharge or after discharge where no notice is given. 

9. Article XI of said agreement (Exhibit “A”) pro¬ 
vides as follows: 
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“Paragraph (A): The Guild shall designate a commit¬ 
tee of members of the Times-Herald Unit to take up with 
the Publisher or her authorized agent any matter arising 
from the application of this Agreement. The publisher 
or her authorized agent agrees to meet with the Committee 
within 10 days after having received a written request 
identifying the subject to be discussed. If the Standing 
Committee is unable to reach an agreement with the Man¬ 
agement, it shall call upon the Guild to continue negotia¬ 
tions.” 

10. For about eleven years prior to the death of ihe 
decedent, the plaintiff was continuously employed by jhe 
decedent in the editorial department of the Times-Herald 
newspaper. After the death of the decedent, the plaintiff 

continued to be employed in the editorial depajrt- 
4 ment of the Times-Herald newspaper. On October 
27, 1948, the plaintiff was discharged from her Em¬ 
ployment without any prior notice by the defendants, 
through their agents, servants, and employees, in the coufse 
of their operation and publication of said newspaper. 'Ij'he 
discharge of the plaintiff was wrongful, without good a|nd 
sufficient cause or justification, and in violation of the 
provisions of the aforesaid agreement. 

11. Pursuant to the provisions of the aforesaid agree¬ 
ment, the Standing Committee of the Times-Herald Unit 
of the Washington Newspaper Guild and the representa¬ 
tives of said Guild conferred with the defendants, their 
agents, servants and employees, in efforts to obtain ihe 
reinstatement of the plaintiff to her employment. Tjhe 
defendants, their agents, servants, and employees wrong¬ 
fully refused, and still refuse, to reinstate the plaintiff. 

12. The wrongful discharge of the plaintiff has caused 
her great hardship, damage to her professional reputa¬ 
tion, loss of income, and irreparable damage. 

WHEREFORE, plaintiff demands, 

1. That she be granted judgment against the defendants 
in the sum of $10,000 for injuries suffered as a result of 
her wrongful discharge; 
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2. That the defendants Wm. C. Shelton, Frank C. Wal¬ 
drop, and Joseph W. Brooks be ordered to reinstate the 
plaintiff in the position she held on the Times-Herald news¬ 
paper on October 27, 1948, without any impairment of her 
service record, and to reimburse her in the full amount for 
salary lost between October 27, 1948, and the date of her 
reinstatement; 

3. That the plaintiff have judgment against defendants 
for costs; 

4. That the Court grant such other and further relief 
as the nature of the case may require and to the Court 
may seem just and proper. 

,/s/ Benjamin C. Sigal 
Benjamin C. Sigal 
Attorney for Plaintiff 
1025 Vermont Avenue, N. W. 
Washington, D. C. 

5 Filed Apr 13 1949 Harry M. Hull, Clerk 

Motion to Dismiss Complaint 

The defendants move the court as follows: 

To dismiss the action because the complaint fails to 
state a claim against the defendants upon which relief can 
be granted. 

Respectfully submitted, 

By /s/ Louis G. Caldwell 
Louis G. Caldwell 
/s/ Roy B. Kelly 
Roy B. Kelly 
/s/ Kelley E. Griffith 
Kelley E. Griffith 
Attorneys for Defendants 
914 National Press Building 
Washington, D. C. 
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Filed Jun 13 1949 Harry M. Hull, Clerk 


Memorandum Opinion 

The contract sued on is a collective bargaining agrees 
ment between the management of the newspaper and the 
Washington Newspaper Guild as the bargaining represent 
tative of the employees. 

It is a collective bargaining agreement which provides:] 

“Paragraph (G): SECURITY 

(1) No employee shall be discharged as a result of th^ 
execution of this Agreement. There shall be no discharges] 
except for good and sufficient cause. 

(2) ... Any employee upon receipt of notice of dis¬ 
charge, or upon discharge where no notice is given, may 
apply to the Standing Committee so that the Committee] 
may confer with the Times-Herald in the case. If upon] 
conference, a discharge is found by mutual agreement 
(underlineation supplied) not to have been based on good' 
and sufficient cause, the Times-Herald shall restore the 
discharged employee to his position. . . 

Article XI provides: 

“Paragraph (A): ... If the Standing Committee is 
unable to reach an agreement with the Management, it 
shall call upon the Guild to continue negotiations.” 

This Agreement as drawn grants no right of suit, al-l 
though other collective bargaining arrangements may, and 
failure of the Guild to obtain plaintiff’s reinstate- 
7 ment in no way negatives the right of the newspaper j 
to dispense with her services any more than she 
could be compelled to furnish them, in a suit brought to 
achieve that purpose. 

Moore v. Illinois Central R. Co., 312 U. S. 630, is not 
directly in point and is not helpful. 

There the petitioner claimed he was wrongfully dis¬ 
charged contrary to the terms of a contract between the 1 
Trainmen and the railroad (underlineation supplied). The j 
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defect here is in the instrument on which she presumes to 
predicate her right—it gives her no remedy. 

Texas & N. 0. R. Co. v. Railway Clerks , 281 U. S. 548 is 
also not apposite. 

That was a suit brought by the Brotherhood of Railway 
and Steamship Clerks etc. against the Carrier et. to 
restrain defendants from interfering with it in the mat¬ 
ter of their organization and designation of representa¬ 
tives for the purpose set forth in the Railway Labor Act 
of 1926. 

It is to be noted that it was a suit brought by the union — 
and the court in its opinion made this significant observa¬ 
tion “The Railway Labor Act of 1926 does not interfere 
with its normal exercise of the right of the carrier to 
select its employees or to discharge them.” (Underlinea- 
tion supplied). P. 571. 

Neither does the agreement here restrict the right of 
the defendants to do the same. 

The motion to dismiss is granted. 

/s/ Matthew F. McGuire 

Judge 

June 13,1949 

8 Filed Jun 16 1949 Harry M. Hull, Clerk 

Order Dismissing Complaint 

This cause came on for hearing on Defendants ’ motion 
to dismiss the complaint for failure to state a claim upon 
which relief can be granted, and this Court having heard 
the argument of counsel and being fully advised in the 
premises, it is 

ORDERED, That the motion of Defendants to dismiss 
the complaint be, and the same is hereby, granted, and 
that the complaint be, and it is hereby, dismissed. 

/s/ Matthew F. McGuire 
United States District Judge 


Date: June 16,1949 
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Filed Jul 13 1949 Harry M. Hull, Clerk 


Notice of Appeal 

Notice is hereby given that Tina Marranzano, plaintiff 
above named, hereby appeals to the United States Coui*t 
of Appeals for the District of Columbia from the Order 
dismissing her complaint, entered in this action on the 
16th day of June 1949. 


/s/ Benjamin C. Sigal 
Benjamin C. Sigal 
Attorney for Appellant 
1025 Vermont Avenue, N. wl 
Washington, D. C. 


14 Filed Oct 25 1949 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

TINA MARRANZANO, Appellant, ! 

vs. 

THE RIGGS NATIONAL BANK OF 

WASHINGTON, D. C., | 

Collector of the Estate of Eleanor Patterson, 

Deceased, ! 

WILLIAM C. SHELTON, 

Executor of the Estate of Eleanor Patterson, 

Deceased, 

FRANK C. WALDROP, 

Executor of the Estate of Eleanor Patterson, 

Deceased, 

JOSEPH W. BROOKS, l 

Executor of the Estate of Eleanor Patterson, j 

Deceased, 

Appellees. j 

No. 1230 - 49 

i 

I 

Stipulation to Supplement Record 

It is hereby stipulated by and between Benjamin C. 
Sigal, attorney for appellant, and Kelley E. Griffith, attor¬ 
ney for appellees, that a copy of the contract between 
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Eleanor Patterson and Washington Newspaper Guild, 
made part of the complaint in the above stated case was 
inadvertently omitted from the copy of the complaint filed 
in the court below, and it is hereby agreed that a copy of 
said contract shall be made part of the record on the 

Sated this 24th day of October, 1949. 

/s/ Benjamin C. Sigal 
Benjamin C. Sigal 
Attorney for Appellant 
/s/ Kelley E. Griffith 
Kelley E. Griffith 
Attorney for Appellees 

15 Filed Oct 25 1949 Harry M. Hull, Clerk 

Exhibit A 

Washington Times-Herald—Washington 
Newspaper Guild 

Editorial Department Agreement — 1948-1949. 

C. A. #1230 - 49 

This agreement made this 5th day of February, 1948 is 
between Eleanor Patterson, operating in the trade name 
of the Washington Times-Herald, hereinafter referred to 
as the Publisher, and the Washington Newspaper Guild, 
a local of the American Newspaper Guild, hereinafter re¬ 
ferred to as the Guild, for itself and on behalf of all em¬ 
ployees in the Editorial Department of the Publisher, ex¬ 
cept as hereinafter provided. 

Article I — Modified Guild Shop 

Paragraph (A): Present employees of the Publisher 
who are not members of the Guild are not required to 
become members of the Guild. 

Paragraph (B): Whenever vacancies occur, the Pub¬ 
lisher may select and hire new employees of her own 
choice to fill such vacancies with the understanding that 
at least ninety per cent (90%) of such new employees 
shall, as a condition of continued employment, become 
members of the Guild not later than six (6) months after 
employment and shall remain members of the Guild in 
good standing by tendering the periodic dues and initia- 
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tion fees uniformly required as a condition of acquiring 
or retaining membership therein; Provided, that persons 
now holding or hereafter filling the positions of Managing 
Editor, 2 Assistant Managing Editors, 2 City Editors, % 
Sports Editors, 2 Heads of Copy Desk, Art and PhotoL 
graphic Supervisor, Picture Editor, 2 Art Editors, Society 
Editor, Drama Editor, Music Editor, Woman’s Pag£ 
Editor, and Food Page Editor need not be members of 
the Guild and are to be deducted when computing such 
percentage of new members. The Guild agrees to admif 
to membership any employee who complies with its conb 
stitution and by-laws; Provided, if the Publisher has reah 
sonable grounds for believing that such membership was 
not available to the employee on the same terms and con¬ 
ditions generally applicable to other members, or for be¬ 
lieving that membership was denied or terminated fo^ 
reasons other than the failure of the employee to tender 
the periodic dues and initiation fees uniformly require^ 
as a condition of acquiring or retaining membership, th^ 
Publisher may not be required to discharge such employee. 

Paragraph (C): In case a member of the Guild as r 
sumes one of the exempted positions named above, th<6 
Guild agrees that such member may resign from member r 
ship in the Guild if he elects to do so. 

Paragraph (D): The Publisher agrees not to retain 
employees who are now members of the Guild, or who 
may become members, unless they maintain themselves ii|i 
good standing as members of the Guild by tendering thi 
periodic dues and initiation fees uniformly required as 4 
condition of acquiring or retaining membership therein) 
Provided, that such employment shall not be terminated 
until two weeks after the Guild shall have notified the 
Publisher in writing of such employee’s failure to mainj 
tain himself in good standing, and, Provided further, that 
such employee so discharged shall not have the right of 
appeal to the Grievance Committee established herein, 
shall not be entitled to dismissal indemnity and shall have: 
no recourse against the Publisher of any kind whatsoever 
under the terms of this agreement. 

16 It is understood and agreed that the foregoing 
provision, entitled “ARTICLE I — MODIFIED 
GUILD SHOP”, will be in full force and effect only if 
and when the Guild complies with the requirements ox 
Section 9 (e) of the Labor-Management Relations Act and 
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the regulations of the National Labor Relations Board in 
regard to the execution of a union-shop contract. 

It is also understood and agreed that, regardless of the 
action which ultimately may be taken by the Guild or 
later by the National Labor Relations Board in regard 
to the approval of a union-shop contract, the other pro¬ 
visions of this agreement shall remain in full force and 
effect during the full term thereof. 

Article II — Exceptions to All Terms of Contract 

Paragraph (A): The terms of this agreement shall not 
apply to employees of the Editorial Department occupy¬ 
ing the following positions: 


Publisher 

Editor 

Day Managing Editor 
Night Managing Editor 
Supervising Managing 
Editor 


Chief Editorial Writer 
Temporary & Part-Time 
Employees 

Executive City Editor 
Secretary to the Managing 
Editor 


Article III — Minimum Salaries 

Paragraph (A): The following minimum weekly wage 
rates shall prevail during the life of this agreement: 


First 

Six 

Months 

Copy Boys. $25.00 

Head Copy Boy. 

Library Clerks. 30.00 

Assistant Librarian 38.50 

Librarian in Charge $75.00 

Copyreaders and employees 
Herald as Rewrite Men ... 


Experience 

Second Third Fourth Third Fourth 

Six Six Six Year Year and 

Months Months Months Thereafter 

$26.50 $28.00 $29.50 $31.00 $31.00 

$ 35 . 

32.00 35.00 38.50 40.00 40.00 

41.25 44.00 47.00 50.00 50.00 

75.00 85.00 85.00 85.00 85.00 

designated bv the Times- 
... $95.00 


Employees engaged 
in the preparation 
of news; editorial 
features, art or 


First 

Second 

Third 

Fourth 




Six 

Six 

Six 

Six 

Third Fourth 

Fifth 

Months 

Months 

Months 

Months 

Year 

Year 

Year 

$36.50 

42.00 

47.50 

55.00 

65.00 

70.00 

80.00 












Employees with six years or more of experience 
engaged in rewriting, editorial writing, or report¬ 
ing, who have demonstrated their capacity for 

advancement . $100.00 

* Flat. | 

** Two employees, one on the day side and one on the 
night side, may be assigned to the Copy Desk and may be 
paid on the basis of the scale provided for the classification 
of employees engaged in the preparation of news, edi¬ 
torials, features, art or photographs. 

Paragraph (B): Employees occupying the following 
positions shall receive weekly salaries of not less than 
the amounts specified: 

Position Weekly Sala 

Art & Photographic Supervisor, Sunday and/or 
Feature Editor, Daily News Editor, Night News 
Editor, Supervising Sports Editor, Day City Edi¬ 
tor, Night City Editor.$115.0 

2 Heads of Copy Desk, Drama Editor.$105.0 

2 Sports Editors, Day Make-Up Editor, Night 
Make-Up Editor, Day Telegraph Editor, Night 
Telegraph Editor, Picture Editor, Society Editor, 
Woman’s Page Editor, Home Counsel Editor, 
Government Editor, Assistant Society Editor, 
Assistant City Editor.$100.0 

18 Paragraph (C): Any employee whose regula^ 

weekly salary is less than One Hundred Dollars 
($100.00) and who is temporarily assigned for a period of 
one (1) day or longer in any payroll week to perform thi 
duties of positions specified in Paragraph (B) shall be paid 
for each such day, including his regular pay for the day, at 
a weekly salary rate of not less than One Hundred Doilarij 
($100.00) for a forty (40) hour work week. 

Paragraph (D): Night Differential: Any employee 
whose regular weekly salary is less than One Hundred 
Twenty-Five Dollars ($125.00) who is assigned and workd 
a regular work day which begins or ends during the periodj 
from 6:00 p. m. to 6:00 a. m. shall be paid a night differ^ 
ential equal to five (5) percent of his regular straight-time 
pay for the day; provided, however, that in no event shall 
the total of his regular weekly salary plus the aggregate 
night differential payable to him for any week exceed 
One Hundred Twenty-Five Dollars ($125.00) 



I 

7 

i 
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the regulations of the National Labor Relations Board in 
regard to the execution of a union-shop contract. 

It is also understood and agreed that, regardless of the 
action which ultimately may be taken by the Guild or 
later by the National "Labor Relations Board in regard 
to the approval of a union-shop contract, the other pro¬ 
visions of this agreement shall remain in full force and 
effect during the full term thereof. 


Article II — Exceptions to All Terms of Contract 

The terms of this agreement shall not 
the Editorial Department occupy- 


Paragraph (A): 
apply to employees of 
ing the following positions: 
Publisher 
Editor 

Day Managing Editor 
Night Managing Editor 
Supervising Managing 
Editor 


Chief Editorial Writer 
Temporary & Part-Time 
Employees 

Executive City Editor 
Secretary to the Managing 
Editor 


Article III — Minimum Salaries 

Paragraph (A): The following minimum weekly wage 
rates shall prevail during the life of this agreement: 


Experience 

First Second Third Fourth Third Fourth 

Six Six Six Six Year Year and 
Months Months Months Months Thereafter 


Copy Boys. $25.00 $26.50 $28.00 $29.50 $31.00 $31.00 

Head Copy Boy. $35.0 

Library Clerks. 30.00 32.00 35.00 38.50 40.00 40.00 

Assistant Librarian 38.50 41.25 44.00 47.00 50.00 50.00 

Librarian in Charge $75.00 75.00 85.00 85.00 85.00 85.00 


Copyreaders and employees designated by the Times- 
Herald as Rewrite Men .. $95.00 
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Employees engaged 
in the preparation 
of news; editorial 
features, art or 
photographs. 


First 

Second 

Third 

Fourth 




F] 

Six 

Six 

Six 

Six 

Third Fourth 

Fifth 

Ej 

Months 

Months 

Months 

Months 

Year 

Year 

Year 


$36.50 

42.00 

47.50 

55.00 

65.00 

70.00 

80.00 
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I 

Employees with six years or more of experience 
engaged in rewriting, editorial writing, or report¬ 
ing, who have demonstrated their capacity for 

advancement ... $100.00 

• Flat. 

** Two employees, one on the day side and one on th|e 
night side, may be assigned to the Copy Desk and may be 
paid on the basis of the scale provided for the classification 
of employees engaged in the preparation of news, edi¬ 
torials, features, art or photographs. 

Paragraph (B): Employees occupying the following 
positions shall receive weekly salaries of not less than 
the amounts specified: 

Position Weekly Salarjp 

Art & Photographic Supervisor, Sunday and/or 
Feature Editor, Daily News Editor, Night News 
Editor, Supervising Sports Editor, Day City Edi¬ 
tor, Night City Editor.$115.00 

2 Heads of Copy Desk, Drama Editor.$105.00 

2 Sports Editors, Day Make-Up Editor, Night 
Make-Up Editor, Day Telegraph Editor, Night 
Telegraph Editor, Picture Editor, Society Editor, 
Woman’s Page Editor, Home Counsel Editor, 
Government Editor, Assistant Society Editor, 

Assistant City Editor.$100.00 

I 

18 Paragraph (C): Any employee whose regular 

weekly salary is less than One Hundred Dollar^ 
($100.00) and who is temporarily assigned for a period of 
one (1) day or longer in any payroll week to perform the 
duties of positions specified in Paragraph (B) shall be paid 
for each such day, including his regular pay for the day, a{ 
a weekly salary rate of not less than One Hundred Dollar^ 
($100.00) for a forty (40) hour work week. 

Paragraph (D): Night Differential: Any employed 
whose regular weekly salary is less than One Hundred 
Twenty-Five Dollars ($125.00) who is assigned and work? 
a regular work day which begins or ends during the period 
from 6:00 p. m. to 6:00 a. m. shall be paid a night differ¬ 
ential equal to five (5) percent of his regular straight-time 
pay for the day; provided, however, that in no event shall 
the total of his regular weekly salary plus the aggregate 
night differential payable to him for any week exceed 
One Hundred Twenty-Five Dollars ($125.00) 
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Paragraph (E): General Increase: Each employee who 
has been on the payroll of the Times-Herald for at least 
six (6) months prior to January 1, 1948, and who is on 
the payroll of the Times-Herald at the effective date of 
this agreement and covered by it, and whose regular 
weekly salary prior to such date was less than One Hun¬ 
dred Twenty-Five Dollars (125.00), shall receive, as of 
January 1, 1948, an increase in weekly salary in accord¬ 
ance with the following schedule: 

Weekly Salary Prior to Increase Applicable to 

Effective Date of Agreement Such Weekly Salary 

Up to $34.99 .. $ 3.00 

$35 to $44.99 . 4.00 

$45 to $64.99 . 5.00 

$65 to $84.99 . 6.00 

$85 to $124.99 . 8.00 

Paragraph (F): Experience: For the purpose of the 
foregoing schedule, “experience ’ 9 means comparable work 
on any daily newspaper, or recognized press association, 
or news or photo syndicate. 

Paragraph (G): Reduction in Salaries: No employee 
shall have his weekly salary reduced below the amount of 
such salary at the effective date of this Agreement plus 
any merit increase after that date; provided that after 
the effective date of this Agreement an employee pro¬ 
moted on a temporary basis (and so notified at the time 
of change) to a higher classification and failing to qualify 
for such higher classification within a period of three 
months may be reduced to his former classification and 
pay, the time he spent in the higher classification being 
credited to his service record. 

Paragraph (H): Individual Bargaining: The right 
of any employee to bargain individually with the Pub¬ 
lisher for wages or conditions better than the minimum 
standards set forth in this agreement is expressly recog¬ 
nized; the Publisher agrees not to bargain with any indi¬ 
vidual for, or enter into any agreement providing a salary 
less than the minimum set forth herein. 

Paragraph (I): Employment: It is agreed that claims 
for classifications higher than those made by an employee 
at the time of employment shall not subsequently be con¬ 
sidered, and false statements regarding experience shall 
be deemed cause for dismissal. 
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(1) Part Time and Temporary Employees 

No part time employee shall be paid at a rate which 
is less proportionately than the minimum salary scale 
or rate provided for his position and experience. Part 
time positions shall not be created or maintained in order 
to eliminate or avoid the necessity of creating full time 
positions. 

At the time of employment, new employees shall be ad¬ 
vised as to their classification either as regular, tem¬ 
porary, substitute, or part time employees. These classi¬ 
fications of employees are defined as follows: 

Temporary Employee: One temporarily in a place or 
position existing or continuing for a limited time. (This 
would include persons employed for work in connection 
with special editorial promotions, contests, or for limited 
assignments during campaigns.) 

Substitute Employee: One acting for or taking the 
place of or held in readiness to replace another. 

Transient Employee: One who is not settled or estab¬ 
lished, coming and going, migratory, staying for a short j 
time only. 

Part Time Employee: One who is employed at less | 
than the customary number of hours per day and/or per j 
week but not on a regular weekly basis throughout the 
year. | 

Regular Part Time Employee: One who is employed 
on a regular weekly basis at less than the customary num- | 
ber of hours per day and/or per week. 

(2) Copy Boys 

For a period or periods aggregating not more than 16 
hours in any period of four consecutive weeks any copy j 
boy who has not received a three months try-out may, 
with his consent, be assigned duties which involve the prep¬ 
arations of news, editorials, features, art or photo- ! 
graphs. 

20 It will be the policy of the Publisher, so far as 
practicable to recruit beginning reporters, photog¬ 
raphers and artists from the copy boy classification. To 
that end, it will, within a period of three (3) years from 
the date of employment, give each copy boy who the 
Publisher feels may have the necessary qualifications a j 
try-out of at least three (3) months in reportorial, photo¬ 
graphic or art work; and, during the period of such try¬ 
out, he shall receive not less than the starting minimum 
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for employees assigned to such work. If, after such try¬ 
out, it is determined by the Publisher that he is compe¬ 
tent to perform the work, he shall be offered the first 
opening for a beginner in the particular classification in 
which he was tried. Pending such opening, he may be 
returned to his original work as a copy boy but shall con¬ 
tinue to receive the first six months’ minimum scale for 
employees engaged in reportorial, photographic or art 
work. 

Article TV—Hours 

Paragraph (A): The five-day, forty-hour week shall be 
in effect. The regular working day shall be eight (8) 
hours within nine (9) hours, exclusive of meal time, ex¬ 
cept as otherwise provided herein. 

Paragraph (B): Overtime: All time worked in ex¬ 
cess of 40 hours per week shall be paid for at the rate of 
time and one-half. 

Paragraph (C): Overtime a Day on CaU: In comput¬ 
ing overtime a day on call—that is, a day on which an em¬ 
ployee is required to hold himself available for a call to 
work—shall be considered a day worked. Leaving a mail, 
telegraphic or telephonic address with the Times-Herald 
when the employee’s freedom is not interfered with shall 
not be deemed a day on call. 

Paragraph (D): Callbacks: Any employee called back 
to work after his regular working day shall be paid at 
the overtime rate of time and one-half from the time he 
is called back to work until the time he is released. It is 
understood that such employee is to be paid for not less 
than four hours’ work at the straight-time rate or time 
and one-half for the time worked, whichever is the greater 
of the two. 

Paragraph (E): Out-of-Town Assignments: On out- 
of-town assignments four (4) consecutive calendar days 
will be equal to a work week of five (5) in town. On 
shorter assignments two (2) hours overtime will be al¬ 
lowed for each calendar day out of town when the as¬ 
signment involves the spending of one or more nights out 
of town; except that this paragraph shall not apply to 
any writer or photographer assigned to cover the training 
or playing trips of any teams engaged in major profes¬ 
sional sports, to a political writer following a speaking 
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tour or doing a series of “political round-up” stories, o^ 
to a reporter who sets up a continuous residence during a 
session of a legislature. 

21 Paragraph (F): Exceptions to Hours and Over¬ 
time: The provisions relating to Hours and Over¬ 
time shall not apply to employees occupying the follow¬ 
ing positions: 

2 City Editors, Art & Photographic Supervisor, Super¬ 
vising Sports Editor, 2 Sports Editors, Picture Editod, 
Drama Editor, Society Editor, 2 Art Editors, Music Edi¬ 
tor, 3 News Editors, Club Editor, Woman’s Page Editoii, 
Sunday Editor, Assistant Society Editor, Race Track 
Handicapper, Assistant Managing Editor, Home Counsel 
Editor, Government Editor, Employees not otherwise spe¬ 
cified in this paragraph whose regular weekly salaries 
are $125.00 or more. 

Article V—Holidays 

Paragraph (A): Insofar as the Times-Herald require^ 
ments permit, employees shall be allowed off the followr 
ing holidays, or days legally observed as such, without 
loss of pay: 

New Year’s Day, Washington’s Birthday, Memorial 
Day, Independence Day, Labor Day, Thanksgiving Day, 
Christmas Day. 

Paragraph (B): 

(1) When an employee’s regular day off falls on a| 
holiday, he shall receive an additional day’s pay, or equiv^ 
alent time off during the week in which the holiday falls 
or within a period of two (2) weeks thereafter, at thd 
option of the Times-Herald. 

(2) Employees required to work five days during the 
holiday week, including the holiday, shall receive 6^4 days ’ 
pay for the work performed. 

(3) Employees regularly scheduled to work on the day 
of a holiday but given the holiday off shall receive straight- 

time pay for the holiday. 

22 (4) Extras and substitutes working on a holi¬ 
day shall be paid for such work at one and one-half 

times the regular straight-time hourly rate but shall re- 
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ceive for the day not less than eight hours ’ pay at time 
and one-half. 

Article VI—Dismissal Pay 

Paragraph (A): Upon notice of discharge or upon dis¬ 
charge where no notice is given, an employee who makes 
a request within 10 days shall receive from the Times- 
Herald a written statement of the cause of his discharge. 

Paragraph (B): In computing severance pay, years of 
continuous service in the Hearst organization shall be in¬ 
cluded in the employment record of all employees who 
were members of the staffs at the time Mrs. Patterson 
leased the Herald and the Times—which she subsequently 
purchased and merged. 

Paragraph (C): When an employee who has served the 
Times-Herald more than six (6) consecutive months in his 
latest period of employment is discharged for any reason 
other than willful neglect of duty or gross misconduct, 
he shall be paid in addition to all other amounts due him, 
one (1) week’s salary for each six (6) months, and major 
fraction thereof, of his latest period of continuous em¬ 
ployment beginning not more than fifteen (15) years prior 
to the effective date of his discharge. 

Paragraph (D): If an employee’s services are termi¬ 
nated by death, there shall be paid to his legal representa¬ 
tives a sum equal to the amount of severance pay to which 
he would have been entitled under Paragraph (C) if he 
had been discharged, less any legal costs and expenses 
incurred by the Times-Herald in making the payment. 

Paragraph (E): In all cases, severance pay shall be 
computed on the basis of the highest regular weekly salary 
received by the employee during the two (2) years next 
preceding the termination of his service. 

Paragraph (F): The Times-Herald may deduct from 
any severance payment hereunder any levy or tax thereon 
to which the employee is subject under Federal or State 
Law. 

Paragraph (G): Security: 

(1) No employee shall be discharged as a result of 
the execution of this Agreement. There shall be no dis¬ 
charges except for good and sufficient cause. 

(2) Two (2) weeks’ notice in advance of discharge 
shall be given to employees of six months or more of con¬ 
tinuous service except in cases of discharge for willful 
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neglect of duty or gross misconduct. Any employee upon 
receipt of notice of discharge, or upon discharge where 
no notice is given, may apply to the Standing Committed 
so that the Committee may confer with the Times-Her- 
ald in the case. If, upon conference, a discharge 
23 is found by mutual agreement not to have been) 
based on good and sufficient cause, the Times-Herald 
shall restore the discharged employee to his position, with! 
full pay for the period from date of discharge to date of 
reinstatement and with service record unimpaired. Con¬ 
ferences regarding any discharge shall proceed with due 
diligence and shall be concluded within ninety (90) days 
after notice of discharge or after discharge where no notice 
is given. 

Article VII—Leaves of Absence 

Paragraph (A): By arrangement with the Times-Her-' 
aid, employees may be granted leaves of absence without] 
pay. 

Paragraph (B): If an employee is elected or appointed 
to hold office in the American Newspaper Guild or in the 
Washington Newspaper Guild, he shall, upon reasonable 
notice in writing, be given a leave or leaves of absence 
from the Times-Herald for a period or periods not ex¬ 
ceeding two (2) years; provided that only one (1) em¬ 
ployee at any one time shall be entitled to such leave. 
Any such leave may be extended beyond such period by j 
mutual agreement between the Times-Herald and the em¬ 
ployee. 

Paragraph (C): Any employee elected a delegate to a 
local or national convention of either the American News- j 
paper Guild or the Congress of Industrial Organizations 
shall, upon reasonable notice in writing to the Times-Her¬ 
ald prior to the opening date of such convention, be j 
granted leave of absence for the duration of such conven- j 
tion, provided that the Times-Herald shall not be required 
to grant to any employee more than thirty (30) days’ j 
leave under this paragraph during any period of twelve 
(12) consecutive months. 

Paragraph (D): Maternity leave of at least six (6) 
months shall be granted, with pay for the first four (4) 
weeks if the employee has been continuously in the em¬ 
ploy of the Times-Herald for two (2) years or more and 
for the first two (2) weeks if she has been in its employ 
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for less than two (2) years but more than one (1) year. 
An employee who at the end of maternity leave decides 
not to return to work shall be paid the amount of sever¬ 
ance pay which would have been due, less the amount of 
maternity pay. 

Paragraph (E): Leaves of absence under this Article 
or under Article IX (Military Clause) shall not constitute 
breaks in continuity of service, but, except as otherwise 
provided in Article IX, the time spent on such leaves shall 
not be considered service time. 

Article VIII—Sick Leave 

Paragraph (A): Sick leave with full pay shall be 
granted all employees in accordance with the present prac¬ 
tice of the Editorial Department. No deduction for sick 
leave shall be made from time credited or to be credited 
to any employee for overtime work or from annual vaca¬ 
tion. 

Paragraph (B): Any amounts received by an employee 
under any Workmen’s Compensation Law (excepting hos¬ 
pital and medical expense) for the period covered by sick 
leave may be deducted by the Publisher. 

24 Paragraph (A): Any employee covered by this 
Agreement who, pursuant to law, is drafted for 
service in the armed forces of the United States or in any 
recognized auxiliary arm of such forces or is drafted for 
any other service with the United States Government, or 
who in time of war voluntarily leaves the employ of the 
Times-Herald for service in the armed forces of the 
United States or any recognized auxiliary arm of such 
forces, shall upon filing written application with the Times- 
Herald, be granted special leave of absence without pay 
for the duration of such service. The phrase “duration 
of such service” as used herein and in prior agreements 
means only the compulsory period of such service. 

Paragraph (B): Any employee in the Armed Services 
who is engaged in work which, in the opinion of the Man¬ 
agement, may enable him to gain additional experience in 
reportorial or photographic work, may, upon request, have 
his services to the paper re-evaluated after six months 
from the date of his re-employment; and if in the judg¬ 
ment of the Management he is found to be qualified for 
advancement to a higher experience rating, he shall be 
advanced accordingly. The opinion of the Management as 





to the nature and extent of such advancement shall be 
controlling. j 

Paragraph (C): Any such employee who applies in 
writing to the Times-Herald within a period of ninety (90) 
days following (a) his discharge from the armed forces 
of the United States or any recognized auxiliary arm of 
such forces or (b) the end of the compulsory period of any 
other service for which he was drafted, and who is not 
prevented by disability from resuming the duties of his 
former position, shall be reinstated in the position occu¬ 
pied by him at the date his leave of absence became ef¬ 
fective, or be given employment in another position of like 
seniority, status and pay. As used in this connection in 
this paragraph, the work “pay” shall mean the employee’s 
regular weekly salary at the time his special leave of ab¬ 
sence commenced, plus the amount of any increase in reg¬ 
ular weekly salary put into effect during his absence as a 
result of an agreement between the Times-Herald and the 
Guild to which he would have been entitled if he had not 
been on special leave of absence. In the event of (a) 
such former position has been discontinued and no satis¬ 
factory position of like seniority, status, or pay is avail¬ 
able or (b) such employee is prevented by disability from 
resuming the duties of his former position, the Times- 
Herald will pay him a sum equal to the amount obtained 
by multiplying the regular weekly salary to which he | 
would have been entitled upon reinstatement pursuant to 
this Article by the number of weeks for which he would I 
be entitled to severance pay under Article VI (Dismissal 
Pay) if the period covered by his special leave of absence 
were counted as service time and his employment were 
considered as having been terminated at the expiration 
thereof. Any employee granted special leave of absence 
under this Article who for any reason does not malm ap¬ 
plication to the Times-Herald within the specified period, 
or whose discharge from any such service is dishonorable, 
shall not be entitled to any benefits under this Article or 
any other provisions of this Agreement. 

25 Paragraph (D): For the purpose of determining 
the amount of severance pay payable under Article 
VI (Dismissal Pay), and for that purpose only, the period 
covered by the special leave of absence of an employee 
reinstated under Paragraph (C) shall be considered serv¬ 
ice time. 


i 




I 









22 A 


Paragraph (E): Any employee occupying a position 
vacated by another employee to whom a special leave of 
absence has been granted under this Article shall be cred¬ 
ited with the time so worked in determining his experience 
in the position, if any, from which he was transferred and 
in the position temporarily occupied by him. In the event 
such an employee is transferred to another position fol¬ 
lowing the reinstatement of an employee pursuant to the 
provisions of Paragraph (C), his weekly salary may, not¬ 
withstanding any other provisions of this Agreement, be 
adjusted to the then established minimum for an employee 
of his experience in the position, if any, occupied by him 
prior to his assignment to the vacated position or in the 
position to which he is assigned, whichever shall be greater. 

Paragraph (F): The word ‘ ‘ employee ’ ’ as used in Par¬ 
agraphs (A), (C), and (D), does not include any person 
employed to fill a vacancy created by the granting of a 
special leave of absence hereunder, or by service of another 
employee in the armed forces of the United States or any 
recognized auxiliary arm of such forces or in other em¬ 
ployment for which he has been drafted pursuant to law. 

Paragraph (G): The provisions of Paragraph (C) and 
(D) shall be applicable also to any employee who was 
granted special leave of absence pursuant to Paragraph 
(A) of Article X, “Military Clause,” of the Agreement 
between the Times-Herald and the Guild in effect August 
15,1944, through August 15,1946. 

Article X—Vacations 

Paragraph (A): Vacations shall not be cumulative, but 
in any case where through not fault of his own an em¬ 
ployee was unable to take his vacation in the particular 
period to which it related, it must be allowed or paid for 
in the next succeeding period. 

Paragraph (B): In the event of termination of employ¬ 
ment for any reason other than willful neglect of duty or 
gross misconduct, an employee after six months of em¬ 
ployment shall receive accrued vacation pay at the rate of 
one day’s pay for each month of service following the last 
anniversary date of employment, if he has had less than 
five years’ continuous employment, and at the rate of one 
and one-half days for each month’s employment if he has 
had over five years of continuous employment. 
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Paragraph (C): Employees may, upon consultation 
with their superiors, choose the period for their vacation 
on the basis of seniority, but vacations shall be taken be¬ 
tween May 1st and October 31st except by mutual agree¬ 
ment of the employee and the Times-Herald. 

26 Paragraph (D): Employees shall receive an an¬ 
nual vacation with full pay at the rate of two weeks 
after one year’s continuous service and three weeks after 
five years’ continuous service. Employees who have served 
continuously for less than one year but more than six 
months shall be allowed one week’s vacation at their reg-| 
ular salaries. 


Article XI—Standing Committee 


Paragraph (A): The Guild shall designate a committee 
of members of the Times-Herald Unit to take up with the 
Publisher or her authorized agent any matter arising from 
the application of this Agreement. The Publisher or her 
authorized agent agrees to meet with the Committee within 
10 days after having received a written request identify¬ 
ing the subject to be discussed. If the Standing Com- j 
mittee is unable to reach an agreement with the Manage- I 
ment, it shall call upon the Guild to continue negotiations, j 


Article XII—Expenses cmd Equipment 

Paragraph (A): Necessary working equipment shall be 
supplied to all employees and they shall be reimbursed for 
all authorized necessary expenses incidental to their work; i 
including reasonable living expenses when assigned away 
from access to their homes. 

Paragraph (B): Any employee authorized to use his 
own automobile or motorcycle in the course of his employ¬ 
ment shall, upon filing the prescribed form of expense ac¬ 
count, be entitled to reimbursement for authorized auto 
parking charges and at the rate of $1.50 per day for each 
day he is required to furnish automobile plus '5tf for each 
mile above 50 miles traveled on assignments. 

Paragraph (C): No employee shall be required to make 
available an automobile or motorcycle as a condition of 
employment. 
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Article XIII—Outside Activity 

Paragraph (A): Whenever the Publisher shall sell for 
profit any material prepared by an employee the latter 
shall receive, in addition to his salary, a mutually agree¬ 
able proportion of the profits. 

Paragraph (B): Employees of the Times-Herald shall 
be free to engage in any activities outside of their working 
hours provided such activities do not consist of services 
performed for any interest or publication in direct com¬ 
petition with the Times-Herald, it being further provided 
that without the permission of the Times-Herald no em¬ 
ployees in the course of such activities shall use any ma¬ 
terial or featured title of the Times-Herald or exploit in 
any way their connection with it. 

27 Article XIV — Deduction of Dues 

Paragraph (A): Any employee may voluntarily file 
with the Times-Herald a written authorization and direc¬ 
tion to deduct from his salary or other earnings his cur¬ 
rent periodic Guild dues, as certified to the Times-Herald 
by the Guild from time to time, and such authorization 
may be revoked by him at any time upon fifteen (15) days’ 
written notice to the Times-Herald. 

Paragraph (B): The Guild will file with the Times- 
Herald not later than the last day of each calendar month 
a schedule certified by its Treasurer showing the amount 
of current dues payable during the next succeeding month 
by employees in each salary classification. 

Paragraph (C): The Times-Herald will make deduc¬ 
tions from the salaries or other earnings of employees in 
accordance with said authorization and schedules filed 
hereunder by employees and the Guild but it assumes no 
responsibility either to the employees or the Guild in the 
event that through inadvertence or error, it shall fail to 
do so in any instance. All sums so deducted shall be re¬ 
mitted by the Times-Herald as promptly as possible to 
the Guild. 

Paragraph (D): Authorization filed hereunder shall be 
in the following form: 

Washington, D. C. 

Date of Authorization 

I hereby authorize and direct the Times-Herald to de¬ 
duct from any salary or other earnings standing to my 
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credit on its books at the end of the first full payroll week 
of each calendar month following the date of this authori¬ 
zation the amount of current periodic dues payable by me 
to the Washington Newspaper Guild during such calendar! 
month according to the certified schedule filed by the Guilc^ 
with the Times-Herald. 

I further authorize and direct the Times-Herald to 
remit all sums so deducted to the Washington Newspaper! 
Guild. 

This authorization shall remain in full force and effect 
until the expiration of fifteen (15) days after the date 
upon which the Times-Herald receives from me written 
notice of its revocation. 

I agree to save the Times-Herald harmless against any 
and all claims and liability for or on account of the deduc¬ 
tions made from my salary or other earnings and remitted 1 
to the Washington Newspaper Guild pursuant to the terms 
of this authorization. 

Signature of Employee 

Signature of Witness 

I 

Article XVI—Miscellaneous 

Paragraph (A): The Publisher agrees to maintain a 
staff not less than two-thirds of the members of which 
shall have had more than three (3) years of experience; 
and not more than one-third of which shall have had less 
than one year of experience. 

Paragraph (B): The Publisher agrees to permit the 
Guild to maintain bulletin boards in the City Rooms for 
the posting of official notices. 

Paragraph (C): No reporter shall be required to act 
as a photographer, or photographer as a reporter, with 
the exception of one ‘‘Inquiring Photographer.” 

Paragraph (D): No employee shall be suspended for 
disciplinarian reasons. 

Paragraph (E): It is mutually agreed by the Publisher 1 
and the Guild that such practices as (a) forcing men and 
women to distort facts for a purpose; (b) causing them j 
to write under their bylines or over their signatures as 
their own convictions matters which are contrary to such 
convictions; (c) requiring employees against their will to 1 
work under conditions endangering their lives or safety; 
(d) agreements between employers not to employ members : 
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of each other’s staffs; or (e) the required use of his in¬ 
fluence by a reporter for any purpose other than to obtain 
material for the use of his newspaper, are contrary to 
sound journalism and are countenanced neither by the 
Publisher nor the Guild. 

Paragraph (F): No employee shall be transferred to 
regular full- tim e employment in another city outside the 
Washington metropolitan area without his consent. In the 
event of such transfer the employee shall be reimbursed 
for legitimate transportation and moving expenses of him¬ 
self and family. 

Article XVI—Duration and Renewal 

This Agreement shall remain in effect for two (2) years 
from January 1, 1948, through December 31, 1949. 

Sixty (60) days prior to May 1, 1949, or at any later 
date on sixty days’ notice, either party may give to the 
other party written notice of its desire to reopen ARTI¬ 
CLE ID—MINIMUM SALARIES of this Agreement; 
and, in the event of such notice, negotiations shall be en¬ 
tered into promptly and shall proceed with all due dili¬ 
gence. 

Sixty (60) days prior to December 31, 1949, the expira¬ 
tion date of this Agreement, either party may give to the 
other party written notice of its desire to enter into a new 
agreement; and, in the event of such notice, negotiations 
shall be entered into promptly and shall proceed with all 
due diligence. If an agreement has not been reached upon 
the date this Agreement expires, the terms of this Agree¬ 
ment shall govern during the continuance of negotia¬ 
tions. 

29 In witness whereof, we have hereunto set our 
hands and seals this 5th day of February, 1948. 
WASHINGTON TIMES-HERALD 
William C. Shelton, Business Manager 
WASHINGTON NEWSPAPER GUILD 
William S. Pryor, President 
Chris Mathisen, Vice President 
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COUNTER-STATEMENT OF THE CASE. 

Appellant, an individual, is a former employee of the 
Washington Times-Herald, a newspaper published by 
Eleanor Patterson, deceased. 

Appellees are the Collector and the Co-executors of the 
estate of Eleanor Patterson, deceased, (referred to herein 
as “Appellee”). 

On October 27,1948 Appellant was discharged from said 
employment. Thereafter on April 13, 1949 Appellant 
brought suit against Appellee. The redress is limited to 
damages, the claim for reinstatement being here abandoned. 
(Brief, p. 3) The complaint (R. 2A-6A) is based upon a 
claimed violation of provisions of a collective bargaining 
agreement (R. 10A-26A), between Eleanor Patterson, de¬ 
ceased, and the American Newspaper Guild, a labor organ¬ 
ization (referred to herein as ‘ ‘Guild”). The agreement 
pertains to labor-management matters within the District 
of Columbia between the contracting parties and was stat¬ 
edly concluded under and subject to the Labor Management 
Relations Act, 1947 (R. 11A). The Appellant is not a party 
to the Guild contract. The Guild is not a party to Appel¬ 
lant’s suit. 

The facts of record here are limited to those set forth in 
the complaint, as they may have meaning and effect under 
the collective bargaining agreement. Articles VI and IX 
of the agreement are pleaded in the complaint. These pro¬ 
visions provide expressly for the right of dismissal and for 
procedures applicable to dismissals, which may be summar¬ 
ized as follows: 

1. There shall be no discharge except for good and suffi¬ 
cient cause. 

2. A discharge for cause is subject to two weeks notice. 

3. Discharge for willful neglect of duty or gross miscon¬ 
duct does not require prior notice. 

4. In either case, provision is made for a written state¬ 
ment of the cause of discharge, if requested within ten 
days. 
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5. In either case, the discharged employee may apply to 
a Standing Committee of the Guild which may confer 
with the employer. 

6. Reinstatement is provided for in case of mutual agree¬ 
ment by the Standing Committee and the employer that 
the discharge was not based on good and sufficient 
cause. 

7. In the absence of such agreement (or acquiescence by 
either party) provision is made for the Standing Com¬ 
mittee to refer the case to the Guild to continue nego¬ 
tiations. 

The complaint and agreement show that Appellee under 
the express provisions of the agreement reserved the right 
of dismissal “without any prior notice” in the case of dis¬ 
charge either for “willful neglect of duty” or for “gross 
misconduct”. 


SUMMARY OF ARGUMENT. 

The collective bargaining agreement between the Wash¬ 
ington Newspapers Guild and Appellee’s predecessor in 
interest has no provision granting the right of suit to any 
employee. In this situation Appellant as an individual 
employee has no standing to sue on the collective bargain¬ 
ing agreement. 

There is no statutory basis for suit. The Labor Manage¬ 
ment Relations Act, 1947, which is applicable to such agree¬ 
ments in this jurisdiction provides for right of suit by or 
against a labor organization but grants no right of suit to 
an individual employee. 

Appellant not being a party to the contract can not main¬ 
tain an action thereon. Even assuming recognition of the 
third-party-beneficiary rule in the District of Columbia, the 
collective bargaining contract clearly fails to show any in¬ 
tention to grant a right of suit to an individual employee. 

It is also submitted that the facts pleaded fail to estab¬ 
lish any breach of contract by Appellee in this case. 
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ARGUMENT. 

I. Appellant, an Individual Employee of Appellee, Has No 
Standing to Sne on the Collective Bargaining Agree¬ 
ment Between Appellee and the Guild. 

The memorandum opinion of the Court below holds that 
this agreement as drawn grants no such right of suit (R. 
7A). That holding assumes inferentially that a breach of 
contract is established by the facts pleaded. It is clear, 
however, that if the facts stated in the complaint do not 
establish a breach of contract, there is no cause of action. 
Appellant cannot prevail without showing both a standing 
to sue and a cause of action. 

A. There is no statutory basis for suit. 

Appellant cites no provision of statute which confers any 
such right of suit. The collective bargaining agreement in 
question was entered into February 5, 1948 and pertains to 
labor management matters within the District of Columbia. 
This subject matter is one which, since the date of the 
agreement, has been covered by statute. The Labor Man¬ 
agement Relations Act, 1947, 61 Stat. 136, 29 U.S.C.A. 141, 
expressly provides by Section 2(6) that it is applicable 
11 within the District of Columbia”. Section 301 of this 
Act contains the following subsections on the subject of 
suits by and against labor organizations (29 U.S.C.A. 185): 

“(a) Suits for violation of contracts between an em¬ 
ployer and a labor organization representing em¬ 
ployees in an industry affecting commerce as de¬ 
fined in this Act, or between any such labor organ¬ 
izations, may be brought in any district court of 
the United States having jurisdiction of the par¬ 
ties, without respect to the amount in controversy 
or without regard to the citizenship of the parties. 

“(b) Any labor organization which represents employ¬ 
ees in an industry affecting commerce as defined 
in this Act and any employer whose activities af¬ 
fect commerce as defined in this Act shall be bound 
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by the acts of its agents. Any such labor organ¬ 
ization may sue or be sued as an entity and in be¬ 
half of the employees whom it represents in the 
courts of the United States. Any money judgment 
against a labor organization in a district court of 
the United States shall be enforceable only against 
the organization as an entity and against its assets, 
and shall not be enforceable against any individual 
member or his assets.” 

There is no provision in this Act authorizing an individual 
employee to sue an employer or authorizing an employer 
to sue an individual employee for violation or breach of a 
collective bargaining agreement. This is clear from the 
face of the statute itself. In Schatte v. International Alli¬ 
ance of Theatrical Stage Employees, 84 F. Supp. 669, the 
court in its opinion on the matter here relevant stated: 

“The question for decision then is whether or not jur¬ 
isdiction of ‘suits for violation’ of such contracts are 
limited to the employer and labor organizations, only, 
as parties, or may be brought in this court by individ¬ 
ual members of a labor organization which is a party 
to a contract with an employer or with another labor 
organization. 

“The paucity of precedent permits recourse only to the 
language of the Statute and the legislative history, in 
the decision of that question. Without reciting the 
legislative history, I think it is plain from it that Con¬ 
gress did not intend to grant jurisdiction to the Dis¬ 
trict Court, without regard to amount or diversity of 
citizenship, of every suit in which an individual mem¬ 
ber of any union might wish to assert a violation of a 
labor contract, whether the contract be between an em¬ 
ployer and a labor organization, or between labor or¬ 
ganizations. To have done so would be to have placed 
upon the District Court a staggering burden of litiga¬ 
tion without the incidental provisions for additional 
Judges, other personnel, and the court rooms to try 
them. The legislative history indicates to me beyond 
dispute that the intention of Congress by Section 301 
was to provide a forum, other than the street, for set¬ 
tlement of asserted violations of labor contracts by law 
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suits, the parties to which could only be the parties to 
the contract involved, i.e., either the employer or the 
labor organization. And that it was intended that the 
labor organization alone could speak as a party to the 
suit on behalf of the employees it represented as a 
party to the contract. * * * 

“I conclude, therefore, that Sec. 301 does not give the 
plaintiffs as individual members of a union the right 
to sue in asserted violation of the contracts involved, 
whether their union was or was not a direct party to 
such contracts.” 

The above point was considered and similarly decided in 
International Longshoremen's <& Warehousemen's Union v. 
Sunset Line & Twine Co., 77 F. Supp. 119. The opinion of 
the court states: 

“ Prior to its amendment, the National Labor Relations 
Act conferred no private rights enforceable at the suit 
of private parties. Rather, it conferred solely public 
rights enforceable exclusively by the Board. Unless 
the Act, i.e., the so-called ‘Taft-Hartley’ law, has broad¬ 
ened the scope of jurisdiction, it is manifest that this 
court is without power to entertain the suit. Two sec¬ 
tions, 301 and 303, of the Act permit suits by private 
litigants in the United States District Courts. Section 
301 * * * deals generally with a breach of contract; 
Section 303 • * • proscribes against secondary boy¬ 
cotts. Neither section is applicable to the facts herein. 

“The legislative history of the Act demonstrates that 
Congress did not intend to enlarge the rights of pri¬ 
vate litigants. Although jurisdictional strikes and 
secondary boycotts were made independently unlawful 
in Section 303 of the Act, and persons injured thereby 
were accorded a right to sue for damages in the dis¬ 
trict courts; nevertheless, it is clear that Congress did 
not intend, either by expression or by necessary im¬ 
plication, that private parties should have a right to 
injunctive relief even as an ancillary remedy in the 
permitted suit for damages. ’ ’ 

The above cases are authority for the point that neither 
the Wagner Act nor the Taft-Hartley Act granted any right 
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of suit to an individual employee. The same conclusion 
has been reached with respect to the Railway Labor Act, 
44 Stat. 577, 45 U.S.C.A. 151. The concurring opinion of 
Circuit Judge Hutcheson in Estes v. Union Terminal Co., 
89 P.2d 768, 774, states: 

“Under the theory and purpose of the statute neither 
the employee favored, nor those disfavored, by the car¬ 
rier, have individual legal rights which they can press 
against the carrier as rights personal to themselves, 
apart from the collective agreement under which they 
work. Their rights are those of the class covered by 
the agreement, arising to the class and to them as 
members of the class, by virtue of the agreement, and 
by virtue of it alone, (cases cited) 

“Viewed as individuals, apart from the rights ac¬ 
corded by the collective agreement, Lane and Estes 
are employees at will, and neither they nor any of the 
employees except by virtue of and under the agree¬ 
ment, have rights either of tenure or of seniority. 
Within and subject to the agreement, any or all of 
them may be let out at the will of the carrier. 

“The statute, therefore, as to a dispute under working 
agreements of the kind in question here, contemplates 
that there will normally be only two parties to it, the 
carrier and the employee or employees who complain 
of the actions of the carrier, appearing by their group 
represen tative.” 

See also Barnhart v. Western Maryland Ry. Co., 41 F. Supp. 
898. 

In Kessell v. Great Northern Ry. Co., 51 F. 2d 304, on 
facts quite analogous with the instant case, a suit by an 
individual employee for discharge under a union contract 
was dismissed. The court considered the matter as one of 
first impression, and stated: 

“The contention that the railway company is contrac¬ 
tually bound to plaintiff by the terms of the agreement 
in his individual capacity and that his discharge, being 
a breach of the contract, gave him a right of action for 
losses sustained, would create a relation which is not 
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expressed, and certainly not pleaded. No right of ac¬ 
tion accrued to the plaintiff by reason of the employ¬ 
ment, unless predicated upon contract or tort. The 
action is on contract, and there is no allegation that 
the agreement was by reason of any stipulation incor¬ 
porated with the service so as to entitle either party 
to enforce inter se the terms thereof. The agreement 
obviously was intended to operate between the railway 
company and the brotherhood, by mutually agreed 
terms of employment and regulations beneficial to the 
employees. The agreement is clearly between the rail¬ 
way company and the brotherhood organization, and 
constitutes no contract between any member employee 
and the railway company. No precedent is presented 
from any courts of the United States. 7 ’ 

B. There is no contract basis of suit. 

In the absence of some provision of statute or contract 
a master and servant relationship is one that may be ter¬ 
minated at will by either party, and a suit will not lie for 
specific performance. 

It is Appellant’s contention that, notwithstanding the ab¬ 
sence of any provision of statute or of contract, right of 
suit should be implied. It is argued that the third-party- 
beneficiary rule be extended to collective bargaining type 
contracts. Whether or not this rule is accepted as author¬ 
ity within the District of Columbia as to any other type of 
contract is questionable, but inconclusive. For a third per¬ 
son to maintain a suit on a contract to which he is not a 
party, it is necessary that the contract evidence and inten¬ 
tion of the parties thereto to benefit or be obligated to such 
third person. The necessity of such intention of the par¬ 
ties signatory to the contract was stated in the case of In re 
Gubelman, (CCA 2nd), 13 F. 2d 730, as follows: 

“The rule that may be formulated under the federal 
decisions permits a third person not a party to a con¬ 
tract to enforce the promisor’s obligation only where 
he is the beneficiary solely interested in the promise, 
and in such case it must appear that the parties in- 
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tended to recognize the third person as a primary party 
in interest. It is insufficient if the third person is a 
mere beneficiary, having no direct interest in the per¬ 
formance of the stipulations of the parties.” 

In Federal Surety Co. v. Minneapolis Steel and Machin¬ 
ery Co., (CCA 8th), 17 F. 2d 242, the court said: 

“To entitle a person to enforce a contract made for 
his benefit, to which he is not a party, there must be, 
under the weight of authority in this country, first, an 
intent by the promisee to secure some benefit to such 
third party, and, second, some privity between them, 
some obligation or. duty owing from the promisee to 
such third party, giving the latter a legal or equitable 
claim to the benefit of the promise.” 

In Sachs v. Ohio National Life Insurance Co., (CCA 7th) 
148 F. 2d 128 the court held: 

“Thus, before recovery can be had by a third party 
beneficiary, it must be shown that the contract was made 
for his direct benefit, or as sometimes stated primarily 
for his benefit, and that it is not sufficient that he be a 
mere incidental beneficiary. Furthermore, such a con¬ 
tract must be strictly construed in favor of the person 
against whom such liability is asserted. ’ ’ 

In the recent case of Willis v. E. I. DuPont de Nemours 
and Co., (D.C. Okla.) 76 F. Supp. 1010 (1948) the question 
of what constitutes sufficient direct interest of a third party 
for the purposes of maintaining a suit was discussed in the 
opinion as follows: 

“Can the plaintiff for himself and his assignors main¬ 
tain this action by reason of that certain provision re¬ 
lied upon as being included in the contract ‘for their use 
and benefit’? The query here as always presents one of 
the difficult situations in law. However, the authorities 
are in accord that one suing as a third party beneficiary 
has the burden of showing that the provision was for his 
direct benefit; it is not enough to show that perform¬ 
ance of the contract would inure to his benefit; he must 
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show himself to be more than an incidental beneficiary 
(citing cases). By including the provision in question in 
the contract did the contracting parties intend it for the 
direct use and benefit of plaintiff and his assignors? 
* * * The answer to each question is 4 no’.” 

Although this case was reversed on other grounds in Willis 
v. E. I. DuPont de Nemours and Co., (CCA 10th), 171 F. 2d 
51 (1948), the opinion on the above point states: 

“ Although we are impressed with the conclusions 
reached by the trial court that appellants are not third 
party beneficiaries and could therefore not maintain the 
action as such parties, the conclusions we have reached 
as to the trial court’s jurisdiction make it unnecessary 
to pass upon this question.” 

No provision of the collective bargaining agreement in 
this case shows any intention of the parties to grant an in¬ 
dividual employee the right of suit. The grant of such 
right by contract must be clearly expressed, particularly in 
view of the statutory withholding of such right. Whether 
Appellee’s right to discharge is restricted as contended in 
point 1. of Appellant’s brief (page 5); or, is enlarged to 
include the right or obligation to discharge in case a Guild 
member is not in good standing as provided in Article I 
of the contract (R. 11A), is clearly immaterial to the right- 
of-suit issue. 

If the parties had intended to grant any such right, in 
face of the common law and statutory background of this 
subject matter, they would have so provided, unequivocally. 
It should not be presumed that an employer would bargain 
away the right of dismissal and agree to be liable in dam¬ 
ages,—all by implication. It even would be presumptuous 
to assume that an employee (whether or not a member 
of the Guild) is granted the right, by implication, under the 
contract to sue the Guild. Yet a standing to maintain a suit 
on the contract, if it exists, is a matter of right, and it may 
be invoked against either contracting party, the employer 
or the Guild. 
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There is an additional and separate reason to affirm the 
order of dismissal. The collective bargaining agreement 
recites that it is one signed under seal (R. 26A). It is a 
settled rule of common law and one enforced in this juris¬ 
diction that no one can maintain an action at law on a con¬ 
tract under seal to which he is not a party. Willard v. 
Wood, 135 U. S. 309, 313; United States v. New Amsterdam 
Casualty Company, 52 F. 2d 148; see Hekiman v. Wood¬ 
ward, 46 App. D. C. 27. The opinion in Willard v. Wood, 
supra, states: 

“If the agreement of the grantee is considered as un¬ 
der seal, by reason of the deed being sealed hv the 
grantor, it falls within the settled rule of the common 
law, in force in the District of Columbia, that no one 
can maintain an action at law on a contract under seal 
to which he is not a party.** 

II. The Facts Pleaded Do Not Establish a Breach of 

Contract. 

The facts pleaded show an employment relationship be¬ 
tween Appellant and Appellee; a collective bargaining 
agreement between Appellee and the Guild; and, a dis¬ 
charge of Appellant “without any prior notice.** 

Since the Guild contract expressly provides for dismissal 
without notice either in case of “willful neglect of duty,** or 
for “gross misconduct,** and possibly for failure to main¬ 
tain guild membership, the statement in the complaint, Par. 
10 (R. 5A), that the discharge was “wrongful** and in vio¬ 
lation of the agreement, is a conclusion and not a fact well 
pleaded. Reading the complaint and agreement together 
no facts are set forth which establish that the discharge of 
Appellant without notice was a breach of contract. It is 
clear, of course, that Appellee’s motion to dismiss admits 
all facts well pleaded. This does not include mere conclu¬ 
sions. Clark v. Mutual Reserve Fund Life Asso., 14 App. 
D. C. 154; Thompson v. U. S., 30 App. D. C. 352; Pelican 
Oil and Gas Co. v. Commissioner of Internal Revenue, 128 
F. 2d 561. 



The rule is stated in 49 C. J. Pleading, Section 27, P. 54 
as follows: 

“General allegations of breach of contract, as that a 
party has broken a contract, has violated the conditions 
and covenants of a contract, has not performed accord¬ 
ing to agreement, has failed to fulfill his obligations, 
has repudiated the contract, has refused to carry out 
the terms of his agreement, or is in default, without 
stating the facts constituting the breach, are mere con¬ 
clusions of law.” 

In Parks v. Maryland Casualty Co., 59 F. 2d 736, the opin¬ 
ion of the court on this point states: 

“It [the petition] alleges that the insurer has ‘delib¬ 
erately breached, rejected, repudiated and abandoned 
its contract,’ but those are mere conclusions. No facts 
are alleged supporting such conclusions, but such facts 
must be alleged before the petition, in any event, could 
be held to state a cause of action.” 

DI. Conclusion. 

For the above reasons it is submitted that Appellant has 
no standing to sue under any statute, any provision of the 
collective bargaining agreement, or any theory of contract 
law recognized in the District of Columbia, and the order 
of the Court below dismissing the complaint therefore 
should be affirmed. 

Louis G. Caldwell, 

Donald C. Beelab, 

Herbert J. Miller, Jr., 

Attorneys for Appellees. 


November 23,1949. 








